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DOCKET  NO.  2005 


Jose  Escalera^  Claimant 
Juan  M.  Herrero^  Attorney 


The  above  named  claimant  dul}^  filed  with  the  American  Commis- 
sioner a  written  request  that  he  fix  a  reasonable  fee  to  be  paid  by 
him  to  his  attorney,  Juan  M.  Herrero,  of  San  Juan,  Porto  Rico, 
as  compensation  for  services  rendered  by  him  on  behalf  of  and  with 
the  authority  of  the  claimant,  such  services  being  of  the  character 
described  in  the  provisions  of  Section  9  of  the  "  Settlement  of  War 
Claims  Act  of  1928." 

The  claimant  objected  to  the  amount  of  the  fee  asked  by  the  at- 
torney on  the  ground  that  it  was  excessive.  On  July  13,  1928,  the 
attorney  was  duly  notified  of  the  filing  by  the  claimant  of  his  re- 
quest that  a  reasonable  fee  be  fixed.  The  attorney,  in  response  to  a 
request  by  the  American  Commissioner,  filed  with  him  an  affidavit, 
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giving  the  information  which  he  desired  to  have  considered  by  the 
Commissioner  as  showing  the  reasonableness  of  the  fee  asked  by  him, 
which  information  was  brought  to  the  attention  of  the  claimant,  who 
filed  a  letter  in  reply,  a  copy  of  which  was  transmitted  to  the  at- 
torney. The  parties  have  furnished  additional  information  upon 
request  by  the  American  Commissioner. 

It  appears  that  on  January  11,  1923,  the  claimant  employed  the 
attorney  to  prosecute  and  collect  a  claim  before  this  Commission  on 
account  of  property  lost  and  injuries  suffered  through  the  sinking 
of  the  steamship  Carolina^  on  June  2,  1918,  by  a  German  submarine, 
and  agreed  to  pay  the  attorney  for  his  services  "  40%  of  the  indem- 
nity awarded,"  the  attorney  to  pay  all  expenses.  Thereafter,  the  at- 
torney duly  filed  a  claim  and  performed  services  in  the  proceedings 
before  this  Commission ;  as  a  result  of  which  an  award  was  rendered 
on  September  18,  1924,  on  behalf  of  the  claimant,  for  $1,000,  with 
interest  thereon  at  the  rate  of  five  per  cent  per  annum  from  November 
11,  1918,  to  the  date  of  payment,  and  for  the  further  sum  of  $500, 
with  interest  thereon  at  the  same  rate  from  November  1,  1923,  to  the 
date  of  payment.  On  June  18,  1928,  the  Treasury  Department  paid 
the  claimant  the  sum  of  $2,098.22,  in  settlement  of  his  award. 

The  attorney  states  that  on  June  27,  1928,  in  reply  to  an  inquiry, 
the  Treasury  Department  informed  him  that  the  award  had  been 
paid  to  the  claimant;  that  thereupon  he  communicated  with  the 
claimant  by  long-distance  telephone  and  demanded  payment  of  his 
fees;  that  the  claimant  promised  to  send  him  $400,  intended  as  total 
payment,  but  that  he  informed  the  claimant  that  he  would  accept 
this  only  as  partial  payment,  "  as  we  had  a  contract  for  the  payment 
of  fees  and  furthermore  *  *  *  j  knew  *  *  *  that  he  had 
requested  (the  American  Commissioner)  to  fix  my  fees."  The 
attorney  further  states  that  on  the  following  day  the  claimant  sent 
him  a  check  for  $400,  which  he  cashed,  and  that  apparently  the 
claimant  did  not  write  him  and  he  did  not  write  the  claimant  with 
reference  to  this  payment. 

The  payment  of  $400  which  the  claimant  made  was  intended  and 
understood  to  be  in  full  settlement.  The  attorney,  nevertheless, 
credited  it  on  account,  without  notifying  the  claimant  that  he  ac- 
cepted it  only  as  a  partial  payment.  Moreover,  the  amount  was 
tendered  in  full  settlement  after  the   claimant   had  requested  the 
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American  Commissioner  to  fix  the  fee,  at  a  time  when  there  was  no 
obligation  on  the  claimant's  part  to  pay  anything  until  a  decision 
had  been  rendered  in  this  proceeding.  The  attorney  knew  that  the 
claimant  had  requested  the  American  Commissioner  to  fix  his  fees 
under  the  provisions  of  Section  9  of  the  Act.  In  accepting  a  fee 
which  admittedly  was  tendered  in  full  payment,  without  an  under- 
standing with  the  claimant  that  it  would  be  applied  on  account 
pending  a  decision  by  the  American  Commissioner  and  any  excess 
refunded  if  a  smaller  amount  was  fixed  as  the  proper  fee,  the  attor- 
ney has  deliberately  changed  the  status  of  the  question  submitted  in 
this  proceeding. 

The  American  Commissioner  held  in  his  Administrative  and 
Jurisdictional  Decision  of  September  28,  1928,  that  when  claimants 
and  their  attorneys  agreed  upon  a  fee  satisfactory  to  the  claimant 
"  it  was  unnecessary  and  inappropriate  "  under  the  terms  of  the  Act 
to  ask  him  to  intervene  for  the  purpose  of  passing  upon  the  reason- 
ableness of  the  fee  thus  agreed  upon,  and  that  accordingly  the 
American  Commissioner  would  not  act  in  such  cases. 

For  the  purpose  of  this  proceeding,  the  question  submitted  has 
been  compromised  by  direct  action  between  the  parties,  and  the 
American  Commissioner  holds  that  it  is  not  desirable  or  appropriate 
for  him  to  undertake  to  fix  the  attorney's  fee  in  this  case. 

Done  at  Washington,  D.  C,  this  3d  day  of  September,  1929. 

Chandler  P.  Anderson, 
American  Commissioner, 
Mixed  Claims  Gom/mission, 
United  States  and  Germany, 
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